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CRIMINAL LAW AMENDMENT (OUT-OF-CONTROL GATHERINGS) BILL 2012 
Committee 

The Deputy Chair of Committees (Hon Alyssa Hayden) in the chair; Hon Michael Mischin (Attorney General) in 
charge of the bill. 

Clause 1: Short title -  

Hon KATE DOUST: I had not intended speaking on clause 1 until I heard the Attorney General’s second 
reading reply. I regard the Attorney General as a very intelligent man but sometimes I think he missed the Dale 
Carnegie school on how to make friends and influence people, because of some of the comments he makes. 

Hon Michael Mischin: It keeps me awake at night. 

Hon KATE DOUST: I am sure it does. Perhaps it should because to be successful the Attorney General has to 
learn to work with people better than he sometimes does. After having listened to some of the Attorney 
General’s responses, we will have to go through this bill in more detail because the Attorney General made a 
number of comments that have created more confusion than there was before. The Attorney General said that 
this bill is not about young people but the detail of the bill mentions adults in charge of a child and the juvenile 
justice system. I do not think this type of legislation is designed to deal with out-of-control gatherings at the 
Nedlands bridge club. 

Hon Giz Watson: Not yet! 

Hon KATE DOUST: I am not too sure how rowdy they get! The bill is not designed to deal with the Legislative 
Council annual Christmas wind-up party, although I imagine that gets out of control from time to time. The 
whole tenor of the debate of this legislation has been about how to manage young people when these types of 
parties get out of control. If that is what it is all about, that is what the Attorney General should say it is about 
and not pretend it is about something else. 

Another matter I will canvass at this stage, because I will not have any other opportunity to do so, is that when 
we talked in the second reading debate about the need to have an education plan for young people so that they 
understand the implications of what this legislation means to them in terms of the possibility of penalties and jail 
terms arising from certain actions, the Attorney General’s response was that we do not need to educate young 
people about how to throw bricks. Well, we do not. However, I asked the Attorney General how he will 
communicate this legislation and the impacts and implications it will have on young people and their families so 
that they understand. At the end of the Attorney General’s reply—there is a rowdy party outside the chamber! 

Hon Giz Watson: Let’s go! 

Hon KATE DOUST: Maybe we should! 

The Attorney General said that once this bill is passed the police will run a media campaign. That is what we 
were talking about. Maybe we used the wrong language at the time, but if we are to change people’s behaviour 
using this type of legislation, it is important to broadcast a very clear message about what the change will be. We 
know that the government is already putting out its propaganda saying, “Well done on the government for 
passing this legislation to try to deal with law and order issues.” If the government is to do that, it must explain 
to people what the legislation is about and what it will mean for them. Given that we are talking about 
predominantly young people, the question we put is: what method will be used to get the message out? We know 
that the police may use television or radio advertisements and maybe some advertisements in newspapers. 
However, as we discussed in the second reading debate, the vast majority of young people do not read 
newspapers. They might read a bit of online media but they probably do not listen to 6PR or ABC radio in the 
morning to find out what is going on. The government must find ways to educate them and get the message out. 
The government has not talked about how it will do that. I would appreciate it, if during the debate on clause 1, 
the Attorney General could provide some detail on how the police propose to get their message out in the media.  

Sitting suspended from 6.00 to 7.30 pm 

Hon KATE DOUST: In the couple of minutes before the dinner break I outlined a couple of issues. In wrapping 
up my comments, I asked the Attorney General to provide to the chamber details of the type of education/media 
program or campaign that will be conducted post this legislation going through this place so that young people in 
our community will have a better understanding of the implications of this legislation and of what will happen to 
them if they deliberately behave in the ways that are set out in this legislation, which could lead to charges being 
laid.  
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Hon MICHAEL MISCHIN: Dealing with the first point about the targeting of the legislation against children, 
my quick reading of the legislation reveals that the word “child” appears in about three places in the entire bill. 
One instance is under proposed section 75B(2), which defines who organises a gathering within the meaning of 
the bill and the responsibility of adults when the organiser is a child. Otherwise, there is a reference to “child” in 
the definition of “responsible adult” in proposed section 75B(1), which of course deals with the liability of 
children. So rather than targeting children, the term “child” appears only three times in the whole bill. As for the 
publicity, the police media office will be handling all of that. It is intended that information will appear on the 
police website and the police Facebook page, and that the Minister for Police will be conducting media 
announcements, campaigns and the like.  

Hon KATE DOUST: With all due respect, I do not know too many 14 and 15-year-olds who would actually 
decide to surf the net and check out the police website or the minister’s website to find information about this. I 
would have hoped that somebody would have been a bit savvier about how to get the message out about this 
legislation. I know that the Attorney General said that it is not just about young people, but the vast bulk of the 
discussion in not just here but also the media has been about targeting large parties—or gatherings, as the 
government prefers to call them— involving young people. That is why I say that those types of information 
access points might be appropriate for people of a much older age demographic, like some of my colleagues 
around the chamber, but for young people in the target group who on the whole will be impacted by these 
changes, surely some thought would have been given to more modern and more media-savvy alternatives to get 
their attention. My son turned 15 today; he is a nice young boy.  
Hon Ken Travers: Just like the President.  

Hon KATE DOUST: That is right; they share a birthday. My son does not use Twitter or Facebook yet. My 
girls do, but I doubt that they would even think about going to a police website to seek out information. I think 
the vast bulk of young people in this state would not even contemplate that that is where they should access 
information about the implications of this legislation. The government needs to get its act into gear and work out 
how to get the messages out to the young people who will be most severely impacted by this legislation. The 
government needs to get the message out that for every action there is a consequence; that if they do not adhere 
to what is set out in this legislation, there will be consequences. I do not think we will find them flocking to the 
police website or a government website. The government needs to work out other ways to get that message out.  

Hon MICHAEL MISCHIN: Just briefly on that point, the government does not accept that 14 and 15-year-olds 
or young people generally are as ignorant about what goes on in their community as has been suggested. For a 
start, there is parental responsibility to explain these sorts of things to children. If children are ignorant of matters 
involving their own safety and are wandering around the streets at night, parents have a responsibility to do 
something about that. In any event, children acquire information from a variety of sources, including word-of-
mouth from their peers, from schools and the like. They learn an awful lot about what is going on in the world. I 
do not know how much more modern one can get as a means of media communication than Facebook, unless we 
are talking about tweeting every child in Western Australia as well. Apart from television exposure, newspaper 
exposure, word-of-mouth and using various other forms of electronic social media, I am not quite sure how else 
we might get some word out there about important matters.   

Hon KATE DOUST: I appreciate that the Attorney General’s interaction with a vast range of young people in 
the 14 and 15-year-old age group is probably academic, but as a parent whose children are within the range that 
this legislation will impact I am saying that there needs to be other ways. The Attorney General picked up on a 
couple of those, such as about getting messages out through schools, but all I am asking is: what will the 
government do to get those messages out? It is not about 14 and 15-year-olds being ignorant, because they are 
not, but they do not necessarily pick up their news in the same way that the Attorney General or I might; they 
pick it up in other ways. It is not a question of tweeting it out to every young person. As I said, they are not 
necessarily going to go to a police website, a police Facebook page or a ministerial website. There has to be 
another way. I am sure that the police media people have some interesting ideas about how to get these messages 
out. I would just appreciate it if perhaps those ideas could be articulated here so that we know how it will 
happen.  
Hon LINDA SAVAGE: I would also like to make a couple of comments to follow up on what Hon Kate Doust 
has raised. I started my second reading comments by talking about a newspaper article. It was a report in The 
Sunday Times of 14 October 2012 with the title “Police called to close wild parties”. The article made specific 
reference to youths aged 14 to 17. Regardless of the number of times the word “child” is mentioned in the bill, I 
would have thought that out-of-control gatherings are most likely to involve a significant number of children or 
people under the age of 18. I also made reference to the letter that all parliamentarians received from the 
McCusker Centre for Action on Alcohol and Youth, which provided some information about drinking habits. 
Some of that information directly related to people in that age group. I take the point made by the Attorney 
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General that most young people would know when they are stepping over the line with some aspects of 
behaviour at a party, but, as I have raised before and will speak to again, this bill includes what will be positive 
duties for young people—including children under 18 years of age—with regard to doing anything reasonably 
necessary to assist another person. It is a level of expectation because it is now in the legislation. The Attorney 
pointed to some other laws in which that occurs, but many young people, certainly 14-year-olds, would not 
understand that aspect. It is important, and obviously the government thinks it is important, to bring in a piece of 
legislation as specific as this with new powers because the existing ones are not considered to be adequate. We 
are dealing with a problem that, to some extent, has been identified as new and beyond the control of existing 
powers, and it is important that that be communicated. Schools will provide a good opportunity for this to occur. 
Having had three children who have now all left school, I am well aware of how kids come home and mention to 
their parents a range of things they have received an education on at school. It is quite reasonable for Hon Kate 
Doust to ask that members be informed of what is being done in tandem with this legislation so that parents will 
be in a position to explain to their children the new effects of this new legislation. If a program is being planned 
at school by way of advertising or advice on any type of social media, it would be useful to have that put on the 
record now.  

Hon MICHAEL MISCHIN: I do not think I can take that point much further, except to say that the police have 
quite some experience in running campaigns in schools for the information of students. They do that sort of thing 
for cyber-bullying and a variety of other hazards that put children at risk. Schools can request specific programs 
and information sessions. Otherwise, I have outlined already the variety of means by which the messages and the 
implications of the bill can be communicated to people generally and to young people in particular. If the 
honourable member has any further ideas as to other modern means of communication that will assist in 
protecting the community and juveniles, I am sure the Minister for Police will be keen to hear it.  

Hon ADELE FARINA: Can the Attorney General please advise whether the government has an advertising 
education campaign to get that message out to both parents and children about the implications of the legislation; 
and, if so, how much money has been allocated for that? 

Hon MICHAEL MISCHIN: I understand that an advertising campaign will be conducted through the police 
media office. No additional funding has been provided for that.  

Hon ADELE FARINA: What medium will be used for that advertising? Will it be television, radio or 
newspapers, or all three? How long will the advertising run for, and what advertising is proposed to get the 
information directly to schools?  
Hon MICHAEL MISCHIN: I have already answered that question. I have indicated that a variety of media will 
be used. I do not know the specifics as to how long it will be out there; that will be a matter of judgement for 
those at WA Police.  

Hon ADELE FARINA: I asked the question because the Attorney General has not answered the question. The 
Attorney said what “may” occur, but did not tell us what is in place to occur. Certainly, when we were in 
government and I was parliamentary secretary with carriage of a bill, if I did not roll up knowing every single 
detail about the bill and its implementation, I got torn to shreds. The Attorney may think it is quite okay for him 
to arrogantly say, “I don’t know what is proposed; it’s got nothing to do with me”, but it has a lot to do with the 
Attorney; he is the lead spokesperson in this place for the government and it is his job to convince this 
Parliament that it should vote for this legislation. Part of that process is answering the reasonable questions asked 
by members on this side of the chamber. I do not think it is unreasonable to ask how this new legislation, which 
has pretty serious ramification for parents and children, will be communicated to the wider community. 
Members will be aware that school leavers are in my end of the world at the moment, and I can assure members 
that when we were in government, we put in place a very comprehensive program to ensure that students were 
protected during leavers’ week. We arranged for police officers to go into schools to talk — 

Hon Robyn McSweeney: We have done a lot better.  

Hon ADELE FARINA: No, you have not! This government continues to implement the strategy that was 
implemented by the Labor government. We put measures in place that included a leavers’ website and police 
officers and various counsellors who go into schools to provide information about what is on offer at leavers, the 
risks associated with leavers, and the sorts of things they need to do to protect themselves during leavers’ week. I 
do not see why it is so difficult for the Attorney to answer a very simple question about how we will get the 
message through to the community about the implications of this out-of-control parties legislation. If the 
Attorney does not know the answers, he can adjourn consideration of this bill until such time as he informs 
himself about the information that this Parliament has every reasonable right to ask and expect an answer to.  
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Hon MICHAEL MISCHIN: Firstly, yes, things “may” be done because the program is still under development. 
I have already indicated the media that will be used. I am not trying to persuade the member to vote for the bill; 
she has already voted for it. If that point is critical to her support of the bill, it should have been raised during the 
second reading debate.  
Hon Adele Farina interjected. 

The DEPUTY PRESIDENT: Order!  

Hon MICHAEL MISCHIN: I have already indicated by way of general information the sorts of things that will 
be addressed and I am confident that the police media office, which is experienced in dealing with these sorts of 
things, and has been doing so for many years including those years under the previous government, will be able 
to address the issue in an appropriate way. It has nothing to do with — 

Hon Ken Travers: Answer number two to a headline legislation bill!  

Hon MICHAEL MISCHIN: Something distracted me.  

I have already indicated what strategies will be adopted, and they are hardly critical to the operation of the bill.  

Hon ADELE FARINA: I am having a bit of difficulty understanding the breadth of the application of this bill, 
so I will ask a question to try to understand it. In a situation in which couple A is holding an eighteenth birthday 
party for their daughter; they notify the police of the party and do not publish the party on Facebook or any other 
social media; invites are personally posted to the invitees only; a person invited to the party tells a friend, not 
invited, that she is attending the party; and the friend then posts details of the party on her Facebook page. A 
group of gatecrashers arrive at the party and are stopped by the parents at the gate from joining the party. The 
gatecrashers decide to hold their own gathering on the council verge and street; the police are called; and when 
the police arrive, the gathering gets out of control. Under the legislation, would couple A be considered the 
organisers of the street-verge gathering?  

Hon MICHAEL MISCHIN: No.  

Hon ADELE FARINA: How many out-of-control gatherings have the police been called out to in the past 12 
months and, of those, how many had the details of the party posted on Facebook?  

Hon MICHAEL MISCHIN: Police started recording this sort of data from only about April this year in 
response to public concern. Of the two types of call-outs—priority 2 and priority 3 call-outs—priority 2  call-
outs are the most serious events that require an immediate response. They require a level of urgent response to 
threats or injuries to the person, or damage to property. Priority 3 call-outs are the targets of a response within 25 
minutes of the call-out and involve public order issues such as street drinking, swearing and other public 
disturbances that require police attendance. For the period, for example, from 20 June to 10 August, there have 
been 19 priority 2 call-outs and 642 priority 3 call-outs, but not all those call-outs would attract a response by 
police under this legislation.  
Hon ADELE FARINA: Does the minister have clearer information on how many of those would be covered by 
this legislation?  

Hon MICHAEL MISCHIN: No; for priority 3 call-outs, we would have to go back and review each of the call-
outs in order to see whether they would meet the criteria under the legislation, and that exercise has not been 
done.  

Hon ADELE FARINA: Can the minister tell us on how many occasions the police were called out and were 
unable to stop an out-of-control party or disperse a crowd because they were unable to enter private premises to 
do so?  

Hon MICHAEL MISCHIN: Plainly, all of them have been dispersed at one point or another, otherwise they 
would still be going.  

Hon Adele Farina: Not necessarily. 

Hon MICHAEL MISCHIN: The legislation is to cover circumstances that have been identified by the police as 
requiring legislative assistance to more effectively do the job, rather than rely on the current powers. Plainly, 
none of these parties are continuing; at some stage they have dissipated or have broken up, but we are hoping to 
facilitate the ability of the police to do that.  

Hon ADELE FARINA: My question was not whether they are still continuing, it was: were there any instances 
in which the police were unable to stop the party and disperse the crowd because they were unable to enter 
private premises to do so?  
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Hon MICHAEL MISCHIN: I am informed that the police use what powers they have. For example, if it is on 
private property, they might use the noise abatement powers under the Environmental Protection Act in order to 
go in and tell people to turn the stereo off and the like, but they cannot disperse the people who are there or hold 
anyone responsible for a disturbance that has broken out and moved out into the street. As far as the people on 
the street are concerned, they mill about until such time as they can be moved on. Police are able, eventually, to 
do it but this would be a more effective way to achieve that same end, by requiring people to immediately 
disperse and also to move on to private property and disperse people there without being considered trespassers. 
It addresses the sorts of issues that the honourable member has raised of innocent people trying to hold a 
gathering or a party and the like, which is gatecrashed. When they try to tell people to move on but are 
ineffective in doing so, the police can go in there, without having to ascertain who the owner is, and move the 
troublemakers on without having to work out who in fact is in control of the premises or owns the premises, 
which would be another impediment to being able to effectively break up a group that threatens to break out into 
the street or to cause a public disturbance whilst still on private property.  

Clause put and passed. 
Clause 2: Commencement — 
Hon KATE DOUST: My question relates to clause 2(b), which states — 

the rest of the Act — on a day fixed by proclamation, and different days may be fixed for different 
provisions. 

Which provisions will be delayed? Can the Attorney General give some indication of the time line for each of 
those provisions to be proclaimed, and the reasons there would be a delay for those provisions?  

Hon MICHAEL MISCHIN: The capacity for the act to come into effect on separate dates or different dates to 
that of royal assent is a drafting preference when legislation permits the making of regulations. This legislation 
permits the making of regulations for a couple of purposes under clause 4 of the bill, but no regulations are 
contemplated at this time. Nevertheless, the police are pretty well ready to go. It is expected that the proposed act 
will be fully operative by mid-December. Also, the proclamation process as a means of bringing the bill into 
effect was preferred because of the desirability of ensuring police are well aware of and ready to utilise the 
powers under the bill when it comes into effect. There is nothing remarkable about the clause. It is permitted 
under the Interpretation Act. It is the government’s intention that the bill will be fully operational at the earliest 
opportunity, but we would expect mid-December. 

Clause put and passed. 

Clause 3 put and passed.  

Clause 4: Sections 75A and 75B inserted — 

Hon KATE DOUST: It was explained to me during the briefing that this clause is regarded as the safety net 
element of the bill. It sets out that a gathering is 12 or more persons; and involves two or more people associated 
with the gathering engaging in conduct in any of the ways listed. The first question I have relates to proposed 
section 75A(1)(b)(vi) at the bottom of page 3 of the bill, which states — 

emitting, or causing to be emitted, unreasonable noise (as defined in the Environmental Protection Act 
1986 section 3(1)); 

Can the Attorney General give me an indication of the type of noise? When I went to the EP act and had a look 
at the definitions under section 3(1), I found —  

noise includes vibration of any frequency, whether transmitted through air or any other physical 
medium; 

The definition of “unreasonable noise” sets out how a noise is emitted but it does not give a dBA level at which 
one would expect somebody to make a complaint. I know that various local governments have different dBA 
levels that kick in at different times of the day or night, although the EP act states “any frequency”. Could the 
Attorney General explain to the chamber at what point it is reasonable that people might make a complaint and 
call the police in if there is a noise issue?  

Hon MICHAEL MISCHIN: Section 3 of the Environmental Protection Act states, in part — 
… noise is to be taken to be unreasonable if — 

(b) having regard to the nature and duration of the noise emissions, the frequency of similar noise 
emissions from the same source (or a source under the control of the same person or persons) 
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and the time of day at which the noise is emitted, the noise unreasonably interferes with the 
health, welfare, convenience, comfort or amenity of any person; or 

The decibel level is really irrelevant to that. If someone has a high-pitched whine and is constantly playing it at 
intervals that are irritating to people, that could be unreasonable noise. What may be unreasonable at two o’clock 
in the morning may be entirely reasonable at midday in Hay Street Mall. It all depends on the circumstances. 
That is the reason there is that flexibility in the Environmental Protection Act definition. This picks that up and 
applies it as one of the threshold criteria. It is one of those that may be a necessary condition, but it is unlikely on 
its own to attract a police response as contemplated by the bill, if all that is happening is someone is playing their 
stereo too loud in the street. We would be looking at something a little more than that which would require a 
call-out and police telling people to disperse immediately, one would have thought.  

The DEPUTY CHAIR (Hon Col Holt): Members, we are dealing with clause 4, which is quite a long clause. I 
note that a proposed amendment to this clause relates to page 7 of the bill. I am happy to deal with those issues 
pertaining to clause 4 before that proposed amendment is moved. Would anyone like to talk to those?  

Hon LINDA SAVAGE: I refer to proposed section 75A(1)(c) which states, in part — 

the gathering, or the conduct of persons associated with the gathering (taken together), causes or is 
likely to cause — 

A number of things are listed. Some I find easy to understand, but “fear or alarm to any person who is not 
associated with the gathering” has very broad parameters. I wonder if there is any precedent or objective 
measure used to assess that. I expect that what would cause fear or alarm to one person would not for another. In 
fact someone could quite easily be frightened of something which is more their perception rather than reality. 
How would that be judged?   

Hon MICHAEL MISCHIN: The formula that is used is not one unknown to the law. Section 74B of the 
Criminal Code refers to causing fear or alarm to people in conveyances. Section 71 of the Criminal Code refers 
to fighting in public so as to cause fear. Section 68 of the Criminal Code refers to being armed in a manner that 
may cause fear to people. Section 72 of the Queensland Criminal Code refers to the offence of affray, which is 
taking part in a fight of such a nature as to alarm the public. “Fear” or “alarm” is not defined in the Criminal 
Code of either Western Australia or Queensland, which means that those words take their plain and ordinary 
meaning, supplemented by any relevant case law. From the dictionary, “alarm” means any sudden fear or painful 
suspense excited by an apprehension of danger; “fear” means a painful feeling of impending danger. The test 
under the legislation can be satisfied if the conduct of persons associated with the gathering, taken together, 
actually causes fear or alarm to any person who is not associated with it or, by an objective test, is likely to cause 
fear or alarm to any person who is not associated with the gathering. 

Some of the examples that I have been provided with may be illuminating. It depends on the circumstances, but, 
as members will note, there is case law. There is the case of Curran v Champion [2012] WADC 9—a brief 
fistfight might not be likely to cause fear to onlookers. In that particular case, two men out the front of a licensed 
premises in Kalgoorlie—which possibly explains the result and the circumstances—engaged in a relatively brief 
fight in which several punches were thrown, leading to one man suffering serious head injuries when his head 
struck the pavement. In that case the judge’s view was that “the facts do not disclose circumstances that would 
have rendered it likely that the fight would cause fear to any person”. Go figure. Another example is the case of 
Richardson v Pickett [2008] WASC 203—entering a service station brandishing a machete would be likely to 
cause fear. I can understand that one. There is also the case of Lilico v Meyers [2003] QCA 16—an airline 
passenger saying that they were armed with a knife and that they were going to hijack the plane would be 
something that would be considered to be likely to cause alarm. So, it is something more than simply surprise or 
shock. It appears clear that there has to be a belief that something awful is going to happen, but it will depend on 
the circumstances of the case. Judging what may cause fear or alarm is a formulation that is not unknown to the 
law. It may not be entirely analogous, but I have a recollection that when we were dealing with the rock-
throwing legislation several years ago, an objective test was imposed there of throwing a projectile at a vehicle in 
such a manner as may cause alarm or concern to the driver. The point of it was that we did not have to actually 
find the driver and say, “Were you alarmed?” because we may never be able to identify the driver, but, 
objectively, if we see someone swerve their vehicle out of the way of a projectile, we might assume and might 
infer reasonably that that is what has happened. Therefore, what is being proposed is nothing unique. 
Hon PHILIP GARDINER: In dealing with these several pages, I refer to proposed section 75A, “Term used: 
out-of-control gathering”. Proposed section 75A(1) states — 

For the purposes of section 75B, a gathering of persons in a place or vehicle is an out-of-control 
gathering … 
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That defines a gathering of persons in a place. Then it states — 
(b) 2 or more persons associated with the gathering engage in conduct of any of the following 

kinds — 
This is two or more persons engaged in a gathering of 12 or more — 

(i) trespassing on a place (as defined in section 70A(1)); 
I have not heard whether the Attorney General referred to section 70A(1). Can the Attorney General just define 
what that section of the Criminal Code says in the context of trespassing on a place? 

Hon MICHAEL MISCHIN: Section 70A(1) of the Criminal Code defines, for the purposes of that section, 
“trespass on a place” to mean — 

(a) to enter or be in the place without the consent or licence of the owner, occupier or person 
having control or management of the place; or 

(b) to remain in the place after being requested by a person in authority to leave the place; or 

(c) to remain in a part of the place after being requested by a person in authority to leave that part 
of the place. 

A “person in authority, in relation to a place” is also defined in a variety of contexts, whether it is a place that is 
under the ownership of the Crown, or an agency or instrumentality of the Crown, or private property, basically. 
That is where the member will find it. 

Hon PHILIP GARDINER: Just to clarify that latter part of the authority, does it have to be the owner of the 
property? If it is a child—a teenager or a young 20-year-old—they are not technically the owner, or even legally. 
Are they regarded as the owner under the provisions that the Attorney General just read out? 

Hon MICHAEL MISCHIN: We will leave aside property owned by the Crown, but in any other case a person 
in authority would be the owner, the occupier or the person having control or management of the place, or a 
police officer acting on a request by a person who is the owner, occupier or person having control or 
management of the place. So, yes, arguably it could be a child who has been left in charge of the house by a 
parent who is absent. That person could not be the owner, obviously, but could be considered to be either the 
occupier or the person in control of the place for the purposes of that exercise. 
Hon PHILIP GARDINER: I thank the Attorney General. That is helpful. We have a gathering of 12 or more, 
and we have a teenager who is holding the gathering and who, in terms of what the Attorney General has said, I 
think, has the authority or management of the place. I go back to what I referred to in the address I gave. Some 
gatecrashers come in. They go into the house. They do not cause any commotion. All they are doing is 
trespassing on a place, because the person who is managing sees them and says, “I don’t want these people on 
my place.” He may even ask them to go and then they refuse. But let us assume that there is not even that 
element; they are just on the place. The person who is managing is concerned because he does not quite know 
what might transpire in the future if something happens, so he calls the police. The police come. However, on 
page 6, proposed section 75B(2) states — 

(2) A person — 

 (a) who organises a gathering that becomes an out-of-control gathering;  
We have defined an out-of-control gathering, because under proposed section 75A(1)(b)(i), an out-of-control 
gathering is trespassing on a place. So, what we now have is an out-of-control gathering—no violence, not even 
any words; just a trespass. When I say “just a trespass”, I mean a trespass. We have an “out-of-control gathering” 
as defined in this bill. Then it states that person — 

is guilty of an offence and is liable to imprisonment for 12 months and a fine of $12 000. 

A chap has the management of the party and he wants to get in the police, but the police will come to a 
technically already out-of-control gathering and the chap will be exposed to imprisonment or a $12 000 fine. 
Why would he ever call the police? My point in my address is that it is a preventive measure, but this is almost a 
setup measure. Can the Attorney General clarify for me, please?  
Hon MICHAEL MISCHIN: Those criteria, if satisfied, may allow the police to use the powers under the act to 
disperse those who are gathering, but the honourable member has made the assumption that simply because 
12 people are there and two of them have trespassed, it is a sufficient condition to become an out-of-control 
gathering; the member has not taken into account proposed subparagraph (c) of the definition. That alone is 
hardly likely to excite the police to charge the organiser of the event. Even if they were inclined to do so, we still 
have the defences that are specified in proposed section 75B(3), examples of which are given in proposed 
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section 75B(4). Section 75B establishes criminal responsibility for someone who has organised a gathering that 
is getting out of or has got out of control. Proposed subsection (4) reads, in part — 

… the following are examples of steps that could be taken to ensure that a gathering does not become 
an out-of-control gathering — 

One of those steps is to call the police. If someone encounters 12 people gatecrashing their party—we would 
have more than two in there anyway doing the trespassing—and they are unable to persuade these people to 
leave, they are entirely within their rights to call the police to get assistance to have them seen off their property 
because they would be at the very least trespassers. If the police arrive and they are able to do that, all well and 
good; there is no reason for the police to target the organiser of the event. If, however, someone says it is open 
house and encourages people to turn up there—the trespass does not have to be at that person’s home; it can be 
in the yard next door—the police may have difficulty in getting people away and breaking up the crowd, in 
which case they can avail themselves of the powers under the bill. Simply because there happens to be a 
technical trespass, I would have thought as a matter of commonsense it is not likely to excite the police’s 
attention to use all the powers under the bill to break it up and start issuing announcements that if people do not 
leave immediately, those who do not disperse will be charged. If it gets to that stage, there is no reason to target 
the organiser of the event if the organiser is the one who is responsible for the police presence and has done 
nothing to encourage the event in the first place and indeed had not contemplated having trespassers there.  
Hon PHILIP GARDINER: I hear what the Attorney General is saying. However, I think that his experience of 
attacking it, in a sense, as an enforcer is not getting to the point of this thing. I am coming at it from a totally 
different perspective—that is, the point of view of prevention. I look to proposed section 75B(3) on page 6 to 
which the Attorney General referred. If I am having a party and I have 13 people there and two people come in, 
will I take the risk that the goodness of the police in their exercise of judgement will not put me at risk? We are 
building this as an enforcement bill, which is fine if there is a genuine out-of-control gathering of the kind that 
we all understand. However, my concern is that we can get to a lot of these gatherings in advance of them getting 
out of control in the way we see the photographs and understand what “out of control” means, so that they do not 
get out of control. I am afraid I do not think this bill provides for what we really want to have happen. What is 
more, it is framed to impede someone from taking preventive measures. I want to know how we can change this 
bill so that preventive measures can be taken by people without those people putting themselves at risk. The risk 
is that some police may have a different view on the judgement of it.  

Hon MICHAEL MISCHIN: I do not agree with that. The bill encourages preventive measures under proposed 
section 75B(3) and 75B(4).  

Hon PHILIP GARDINER: I think proposed subsection (4) is being brought in totally differently—organised 
party and everything else. People will have drinks and not have an organised party and alert the police and 
engage security services. Not every party has 100 people attend; a lot of parties have 20 people attend. We are 
relying on proposed subsection (3) and the way this bill is worded. Proposed subsection (4) refers to trespassing 
on a place. If we go down a bit further, the bill refers to “threatening to assault another person”—not doing it, 
but just threatening to assault another person. In our definition of “out-of-control gathering” we are constructing 
circumstances to define an out-of-control gathering. Those steps may be valid in controlling a gathering, but the 
trouble is that someone who does not have the security services and has not told the Commissioner of Police 
about the gathering and so on, will expose themselves to the judgement of police for 12 months’ imprisonment 
or a fine of $12 000. It is a big call and a risk that I do not think many people would take.  
Hon MICHAEL MISCHIN: I again draw the member’s attention to proposed subsection (4)(d). It has nothing 
to do with security services. It has nothing to do with notifying the Commissioner of Police about a party in 
advance.  

Hon PHILIP GARDINER: I must say that part helps, although I guess it depends technically then whether an 
out-of-control gathering is trespass on a place or threatening someone else. The clause states “any person is 
trespassing on a place where the gathering is occurring”. Does that mean it is already out of control? I guess the 
first point is that the gathering is likely to become an out-of-control gathering. But we are defining that it is 
already an out-of-control gathering—that trespassing is already an out-of-control gathering.  
Hon Michael Mischin: It may be.  

Hon PHILIP GARDINER: No, it states it is. The words in proposed section 75A(1), as I read them anyway, 
read — 

… a gathering of persons in a place or vehicle is an out-of-control gathering if — 

(a) the gathering is a gathering of 12 or more persons; and 
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(b) 2 or more persons associated with the gathering engage in conduct of any of the following 
kinds — 

(i) trespassing on a place (as defined in section 70A(1)); — 

The Attorney General read this out. Further in the proposed section it refers to “threatening to assault”.  

Hon Adele Farina: Hon Phil Gardiner, you need to then look at proposed section 75A(1)(c) as well, which is 
about causing fear or alarm. I would imagine that if two people trespassed in your home that might cause a bit of 
alarm, so I would have thought that that would be covered.  
Hon PHILIP GARDINER: That is right; that is the only reason that the manager of the premises, if you like, 
would call the police—it is likely to cause fear and alarm. I do not want to muck this bill up, but I want it to be a 
preventive bill without a risk of the person being constrained to prevent the problem. That is where I come from.  

Hon MICHAEL MISCHIN: Once again, let us take it from the beginning. Proposed section 75A(1) states — 

For the purposes of section 75B, a gathering of persons in a place or vehicle is an out-of-control 
gathering if — 
(a) the gathering is a gathering of 12 or more persons; and 

(b) 2 or more persons associated with the gathering engage in conduct … 

That is specified, one of which is — 

(i) trespassing on a place … 

If the party holder invited a group of friends over and a group comes in — 

Hon Philip Gardiner interjected. 

Hon MICHAEL MISCHIN: All right—two people come in who the party organiser does not want and who are 
trespassing. The organiser has asked them to leave and they have told the organiser that they will not leave. If it 
satisfies the criteria that the gathering or the conduct of those people at the gathering taken together causes, or is 
likely to cause, one of the consequences set out in section 75A(1)(c)(i), (ii) or (iii)—that is at the bottom of 
page 4 of the bill—and the exception under proposed section 75B(3) does not apply, it is technically an out-of-
control gathering. Under proposed section 75B(2), a person who organises a gathering that becomes an out-of-
control gathering is guilty of an offence. However, proposed section 75B(3) states — 

It is a defence to a charge under subsection (2) to prove the accused person took such steps (if any) as 
were reasonable in the circumstances to ensure that the gathering did not become an out-of-control 
gathering. 

One of those steps is to request the attendance of police officers at the gathering as soon as practicable after 
becoming aware that the gathering is likely to become an out-of-control gathering or any person is trespassing on 
a place where the gathering is occurring. Therefore, if trespassers come along and the party organiser, even 
before there is this apprehension of fear and the like, does not want those people there and calls the police to see 
them off, the organiser cannot be held responsible for what might develop. Therefore, the scheme of the 
legislation meets the honourable member’s concerns.  

Hon PHILIP GARDINER: I wish I could accept the Attorney General’s explanation. Where I come unstuck is 
the definition of an out-of-control gathering, which includes trespass on a place. In a way, trespassing on a place 
is a possible precursor to an out-of-control gathering, at which stage, as the manager of the property, I would call 
the police. It would be fine, I think, if we had something like that. However, because it is defined as an out-of-
control gathering if there is trespassing on a place, we are already there when the people who we do not want 
there come onto the property. I do not think that there is any way out of it, even when we talk about proposed 
section 75B(4)(d), which states — 

taking steps to request the attendance of police officers at the gathering as soon as practicable after 
becoming aware that — 

(i) the gathering is likely to become an out-of-control gathering … 

But it already is an out-of-control gathering based on the definition. Am I not right? 

Hon LINDA SAVAGE: I will make a comment, because I am interested to follow what Hon Phil Gardiner is 
saying. I think I understand him to be saying his concern is that the person who is in charge of the property 
actually finds themselves guilty of an offence, and then has to start to defend themselves. The step that we are 
missing in this discussion is that—I am assuming there could be a step, although it is not in the legislation—
someone would not be charged with this offence; they would be able to explain, which I think Hon Phil Gardiner 
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was saying, to the police some of what is listed in this clause as a defence to pre-empt the charge. The way the 
legislation reads and the way in which I think Hon Phil Gardiner interprets it, which is possibly correct on the 
face of it, is that the person would be in the position that they have to defend themselves before they could rely 
on these reasons for why they should not be found guilty of that offence. I do not know whether I help by adding 
this, but I think that is what the member is saying. The member is looking for some reassurance that when the 
police arrive, the person would be in a position to explain what had happened and did not find themselves 
technically already guilty of the offence, which I think is what the member interprets the legislation as stating, 
and he may be correct. 

Hon MICHAEL MISCHIN: Once again, the fact that there is a gathering of 12 or more people and two of them 
are doing one of the things specified in proposed section 75A(1)(b) is not in itself sufficient to bring it into the 
category of an out-of-control gathering. There is still the provision in proposed section 75A(1)(c), which 
states — 

the gathering, or the conduct of persons associated with the gathering (taken together), causes or is 
likely to cause — 

(i) fear or alarm to any person who is not associated with the gathering; or 
(ii) a substantial interference with the lawful activities of any person … 

So, that could be the host. I will leave aside the other conditions that are not germane to this particular issue. In 
any event, when it comes to something such as trespass, whereby the host of the party calls the police to say, 
“I’ve got some people who’ve rolled in here and they won’t go, even though I’ve told them I don’t want them on 
my property. They’re causing trouble and they’re interfering with my lawful rights to my property”, the police 
when they are called are not investigating an out-of-control gathering; they are investigating a trespass. If the 
police can take action and get those people out of there, so be it. As part of the investigation if they were going to 
start using the powers under this legislation and treat it as an out-of-control gathering, they would have to 
investigate that in order to lay a charge against the organiser of the event. I would have thought if it is patently 
clear to the police that the only reason they are there is that the host has called them out in a timely way because 
there are trespassers on their property, I cannot see for the life of me how the defence would not apply and how 
the organiser would be charged with an offence. It simply does not make sense. I take the point that one might 
think of other ways to draft these criteria, but these provisions work as part of the scheme of the bill. We will just 
have to agree to differ on the way it operates. 

The DEPUTY CHAIR (Hon Col Holt): We are dealing with clause 4. I was conscious that Hon Linda Savage 
was pursuing a line of questioning before I cut her off to go to Hon Phil Gardiner. Is Hon Linda Savage happy 
for us to move on? 

Hon LINDA SAVAGE: With regard to proposed section 75A(1)(c), the Attorney General provided examples of 
someone with a knife, which quite clearly would cause fear or alarm. I raise that because I think there is a 
concern that with a bill of this type young people, and certainly young people in a group, can actually cause fear 
and alarm by virtue of being a large, loud and rowdy group of young people. I do not think proposed 
section 75A(1)(c) is intended to be used in a prosecution for causing fear or alarm in an elderly person, or for 
whatever reason, if a party was being held next door. The examples the Attorney General gave were what I 
consider to be quite genuinely fearful situations. It is reassuring that this proposed section will not be used just 
because teenagers are being loud and noisy as a group. 

Hon JON FORD: I have been sitting in the smoko room because I am experiencing a bad back at the moment 
and the chairs out there are more comfortable, but I was attracted to the debate on this clause and it enticed me 
back into the chamber to make a contribution. 

Hon Michael Mischin: Glad you could join us. 

Hon JON FORD: I was here in spirit. 

It is always interesting in these technical debates on definitions to listen to the commentary around the chamber. 
Most members in this chamber are not lawyers and have commented on the definitions from a personal 
perspective to try to get their head around this legislation in a practical way. When listening to the debate, it 
occurred to me that in a practical sense if we were to accept the Attorney General’s argument, there would be no 
real reason to have the legislation because it is impossible for it to be used. When defending the different 
scenarios, the Attorney General said in every single instance that this or that can never happen and this is 
defended by that. That is interesting and it made me look at the rest of the bill. I will have something to say about 
clause 7 when we get to it. I will look at this in practical terms. I do not care how senior a police officer is, the 
police officer will have to think about whether there are 12 or more persons, two of whom are engaged in certain 
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conduct outlined in the legislation. Remember that the answer to the question about where the figure 12 came 
from was that 12 is considered to be a good number and is easy to count. The police must consider whether there 
are 12 or more persons, two or more of whom are engaging in various conduct. That conduct includes 
trespassing, which is an easy one, or behaving in a disorderly manner. That depends on what is defined as 
disorderly. An out-of-control gathering is defined in proposed section 75A(1) as — 

(i) trespassing on a place … 

(ii) behaving in a disorderly manner … 

(iii) unlawfully destroying or damaging property or threatening to do so; 

(iv) assaulting or threatening to assault another person or taking part in a fight; 

When the police officers get out of their car, they will see a bunch of teenagers wandering around. The officers 
may believe they see someone push another person. When people get drunk, they sometimes stumble over each 
other, and that could be considered to be a fight. A gathering is defined as an out-of-control gathering if someone 
does an obscene act. I have been at a lot of parties—even recently—and seen a few of my mates having a wee 
against the back fence, which is pretty obscene. Emitting or causing to emit unreasonable noise is also a factor in 
what constitutes an out-of-control gathering. I immediately thought of my motorbike, but I will not go too far 
into that. Driving a motor vehicle so as to cause excessive noise or smoke also constitutes an out-of-control 
gathering. I can understand that; that is another easy one. 

An opposition member interjected. 

Hon JON FORD: I would be worried if my motorbike was emitting smoke and would take it straight into the 
shop. 

Unlawfully lighting fires or unlawfully using fireworks and throwing any object or releasing any material thing 
in a manner that is likely to endanger life also constitutes an out-of-control gathering. That is okay from what I 
can see. The point I am making is that there is such an array of definitions that it would seem to me to be 
impossible to prosecute. The question I am leading to is: is it possible for the police to exercise these powers and 
not make an arrest or charge anyone but to just shut down the party? 

Hon MICHAEL MISCHIN: Yes. 

Hon JON FORD: That is what I suspected. These definitions are not actually needed because proposed section 
38A under clause 7—I will talk about clause 7 in more detail later, but I just want to make this point—is headed 
“Authorisation to enter place or vehicle to prevent or disperse out-of-control gathering” and states — 

(2) If a senior officer reasonably suspects that — 
(a) there is an out-of-control gathering occurring in a place or vehicle; 

A definition is not needed; it is based on the interpretation of the officer in the field. I reckon the exercising of 
these powers could get out of hand. Proposed section 38A also states — 

(b) a gathering of persons occurring in a place or vehicle is likely to become an out-of-control 
gathering, 

I am worried that despite the dialogue in the second reading speech to assist police and the like, clause 4 could 
be read as being a couple of pages of a damned good defence. I reckon we could never prove most of this. It 
would be very hard to prove most of it and the amount of resources that would be taken up to demonstrate it 
would be a waste of resources and this bill would not be effective. The rhetoric is to get tough but we are not 
actually charging anyone. When someone is charged, it may be punitive, but the whole point of that is to 
discourage people from committing these types of offences in the future. That is why we have penalties, but if it 
is impossible to apply a penalty, why do we have that proposed section? This is an open door, which I am quite 
happy about, but I am very unhappy about clause 7. I will speak further on that clause when we get to it, but I 
just wanted to make that point. 

Hon PHILIP GARDINER: I do not want to labour this too much, Attorney General, but I do not think this bill 
is defensible in this chamber in its current form. I will give one example before I try in a minute to frame 
something that may assist members. If I am the manager of a premises at which there is a party of 13 people and 
two people come in who I do not want to be there and I ask them to leave and the language becomes stronger, 
under proposed section 75A(1)(b)(iv), I am threatening to assault another person. The Attorney General is 
shaking his head. What does “threatening to assault another person” mean in terms of this bill?   
Hon MICHAEL MISCHIN: Assault is defined in the Criminal Code as the application or threatened 
application of force to any other person without their consent, so a threat to apply force to another person 
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without their consent would be more than simply having harsh words with them; it would involve something that 
would be a threat to punch them or pushing them—some form of violence or physical intervention. I get back to 
the point that proposed section 75A contains a definition of what is an out-of-control gathering. That is the basis 
for the offence under proposed section 75B and throws up the liability of certain people for the consequences of 
having an out-of-control gathering. It also forms the basis for the use of special police powers that are proposed 
to be introduced into the Criminal Investigation Act, as set out in clause 7 and as Hon Jon Ford alluded to. These 
are not exclusions from other provisions of the Criminal Code and the law; these cater for a particular purpose 
when there is a gathering that is out-of-control and some extra intervention is required because it is beyond the 
ordinary capacity of the police to deal with—for instance, there is a trespass or threatening words are used and 
the like, and it is actually getting to a gathering that is becoming an antisocial event in its own right.  
Hon PHILIP GARDINER: I think we all understand what the Attorney General is trying to get to. That is not 
the issue. It is just that what is written in the bill is not describing where the Attorney General wants to be. That 
is the problem. It may be that Hon Jon Ford’s suggestion of taking out this definition of “out-of-control 
gathering” is an option that may be worth considering. Hon Jon Ford is probably seeing it more simply and more 
clinically than I am. I was going to suggest inserting another proposed subsection that would make the actions of 
trespassing on a place or threatening to assault another person a possible precursor to an out-of-control gathering, 
and that where a person who organises the gathering requests the police, then the penalties would not apply. I am 
trying to get the preventive part. I do not think the Attorney General is with me on the preventive part; I think he 
is there on the enforcement part. I understand that. I am trying to get the preventive part so that the person who 
wants to prevent an out-of-control gathering, as it is currently defined, will do so without fear of imprisonment 
or fine.  

Hon MICHAEL MISCHIN: The state believes that that is what it is achieving by this. I have already been 
through the scheme of it several times. If Hon Jon Ford considers that an easy way around this is simply to 
remove all the examples of what might ordinarily be indicia of something that is going out of control—namely, 
people doing burnouts in front of houses, people trespassing on other people’s front lawns and people damaging 
property and the like—and to simply leave at large what is out of control, well so be it, but what the state has 
tried to do is to specify the sorts of things that are generally concomitant with the idea of a gathering that has 
gotten out of control; the sorts of things we see on TV. There is not just one threshold; there are at least three 
under proposed section 75A(1). Even that does not give rise to any liability on anyone’s part, except the occupier 
if the occupier has failed to take reasonable steps to prevent that from happening. There are a number of 
preconditions that need to be considered before the concerns the honourable member raised are well founded. I 
do not think I can take the argument any further.  
Hon ADELE FARINA: My question relates to page 5 and proposed section 75A(3)(d), where it says “a 
gathering of a kind prescribed by the regulations”. I am interested to know what is envisaged in the minds of the 
government and the drafters for gatherings that might be prescribed by regulations.  

Hon MICHAEL MISCHIN: I have already dealt with this in the course of my second reading reply. None is 
particularly contemplated at the moment. In any event, proposed subsection (3)(d) permits, by regulation, to 
exclude certain gatherings from the concept of out-of-control gatherings. If the member reads the rest of 
proposed subsection (3), she will see that it reads — 

For the purposes of subsection (1)(d), — 
Namely, the exclusion — 

a gathering of any of the following kinds is excluded — 
(a) a gathering on licensed premises; 

And there are others. We are not looking at an expansion of liability; we are actually looking at a restriction of 
things—things that will be excluded from the use of powers under the legislation.  

Hon ADELE FARINA: It just seems to me that if that provision is put in a bill, something must be 
contemplated. Perhaps the exclusions that are listed from (a) to (c) are not sufficient and the government needs 
the capacity to exclude others by regulation. Something must have triggered the need for this provision to be in 
the bill.  

Hon MICHAEL MISCHIN: It is not an unreasonable observation, but what is being proposed is simply that 
there may be a type of gathering that ought not to fall within the powers of the bill that we simply have not 
thought of yet. We have covered the ones that seem to be appropriate—for example, gatherings on licensed 
premises, which would be covered by enforcement under the Liquor Control Act; public meetings or processions 
for which permits are issued; and gatherings primarily for the purposes of political advocacy, protest or industrial 
action. We are saying that those cannot be out-of-control gatherings by definition, even if a couple of people at 
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those events cause fear and alarm to passers-by because they are causing trouble. There may be one that we have 
missed. We are leaving the capacity there so that if it turns out that there is a legitimate gathering that ought to be 
excluded from the operations of the act, we can do that very quickly and without having to come to Parliament to 
obtain that exclusion. Of course, like any other regulation, it would be the subject of any disallowance and 
subject to scrutiny by Parliament.  

Hon ADELE FARINA: So it would not have retrospective effect? If the government does not know what might 
be prescribed, it is likely that it might be thinking about prescribing it after the event because something might 
happen and the government might think, “Well, technically it falls within the ambit of an out-of-control 
gathering, but we did not intend to include it”. Is the Attorney General saying that the regulation would have 
retrospective effect?   

Hon MICHAEL MISCHIN: No. It is a matter of fundamental legal principle that it would not have 
retrospective operation; nor would it be desirable as a matter of principle for us to prescribe regulations that do 
have retrospective operation. This is simply a safety mechanism so that if it becomes necessary, we can very 
quickly include something in the legislation if we realise that there is a type of gathering that we had not thought 
of, or any future government has not thought of, that might need to be included. It is something that is a 
limitation on criminal responsibility rather than an extension of it. There is nothing that could be objectionable in 
that, I would have thought. 
Hon KATE DOUST: I refer to page 5 of the bill and proposed section 75A(5) that reads — 

For the purposes of subsection (1), a person is associated with a gathering if the person … 

I understand proposed paragraph (a) — 

(b) is in the vicinity of the gathering and has attended or is proposing to attend the gathering. 

My first question is: for the purposes of this bill, how does the Attorney define “vicinity of the gathering”—or 
what is the space in which people could get caught by this provision? The second part I am curious about is: how 
can a person be associated with a gathering if they are proposing to attend it? If a person just happens to be 
walking up and down that street, how do we know whether they are going to that gathering or just simply on 
their way? I listened to Hon Ken Travers earlier tonight talk about his foray into the drags at Scarborough and 
how he got “scooped up” as part of the group simply because he was there. Can the Attorney General explain to 
me the term “vicinity” and — 
Hon Giz Watson interjected. 

Hon KATE DOUST: I know, it is hard to imagine scooping him up. Secondly, how do we determine a person’s 
thought processes as to whether he or she will be or will not be going to something?  

Hon MICHAEL MISCHIN: It is a question of fact, like any other matter under the bill—it depends on the 
evidence available. If there is an out-of-control gathering in a person’s street and that person is approaching his 
street, it may be difficult to tell objectively whether he is going to join the gathering or if he is trying to get 
home. The only way we can find that out is by acquiring the evidence to establish it. If it was alleged that a 
person was “in the vicinity” and was attending or proposing to attend a gathering, it would depend on the 
strength of evidence available to the police as to whether that is satisfied. Equivocal actions would not be 
sufficient. It may be that the person admits that he was walking down that street to go home or that he was going 
there to join in the fun. Again, the term “vicinity” is a very elastic concept. It depends on the circumstances, the 
confines of the area, and how far afield the person is. They are all questions of fact that, if there were to be an 
argument about it, would be determined by a court in due course. I have been advised that a concept of “in the 
vicinity” is used in various Western Australian acts—for example, sections 51 and 114 of the Liquor Control Act 
1988, section 49 of the Gaming and Wagering Commission Act 1987, and section 116 of the Rail Safety Act 
2010. Case law, I am informed, suggests the meaning of the words “in the vicinity” as elastic and determined 
with reference to the statutory intent rather than any specific measure of distance. In this case, it is intended to 
cover individuals who are sufficiently near the gathering to be related to it in some fashion—the same street, the 
same surrounding area, the verge of a park or wherever it happens to be, and the verge of a house.  

Hon ADELE FARINA: I turn to the same proposed subsection that Hon Kate Doust referred to and the question 
of “in the vicinity of” and the issue of “is proposing to attend the gathering”. If a group of two or more people 
proposing to attend a gathering decide to stop off at a park two blocks down from the house where the gathering 
is being held, and while at the park the group consume alcohol and it gets out of control, under the legislation I 
would think that that fits into “in the vicinity of”. However, the question then arises: are the organisers of the 
party at the house then liable under the legislation as organisers? These people were invited to attend, they were 
in the vicinity, they were proposing to attend, and then they got out of control, but from the organisers’ point of 
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view, these people never arrived on the premises where the organisers could exert some control or management 
of the situation. It seems that the consequence of this provision is quite severe for the organisers of a gathering 
because they could be held responsible for activity that they have no knowledge is occurring and no capacity to 
control simply because this provision says, “Well, it was in the vicinity and they were proposing to attend.”  

Hon MICHAEL MISCHIN: I do not think that these people would be considered “in the vicinity of” a 
gathering. It is more than just distance; there has to be some nexus or connection with the event, and I would 
have thought it unlikely that they would be regarded as being in the vicinity of some event if they are not 
anywhere near it. I do not think that that would apply.  

Hon ADELE FARINA: I have some problem with the Attorney General’s explanation on that point because 
proposed subsection (5)(b) reads — 

is in the vicinity of the gathering and has attended or is proposing to attend … 

Whether they have attended the gathering or not is irrelevant if they were proposing to attend, and that is what 
concerns me. Whether the party is next door or two blocks down from the premises, arguably it is still in the 
vicinity and these people were proposing to attend. I would not have a problem with this provision if it stated 
that “they had attended the gathering”, so at one point in time they were part of the gathering. My concern is 
with the words “or is proposing to attend the gathering”, because they might never get there. How are the 
organisers supposed to know what they are doing if they are not on the premises but they are “in the vicinity” 
and they have not actually turned up so they do not know necessarily know whether they are part of the 
gathering or not? This provision seems to place a significant and unnecessary burden on the organisers. If the 
Attorney General’s explanation is correct that it is unlikely to capture them, why do we need the words “is 
proposing to attend” in that proposed paragraph? 

Hon MICHAEL MISCHIN: Firstly, the honourable member’s argument is predicated upon those people being 
in the vicinity of the gathering, and I still do not agree that they are in the vicinity even though they may be 
intending to attend. 

Hon Adele Farina: So what is the definition of “vicinity”? 

Hon MICHAEL MISCHIN: I am saying that there is no firm definition of the term “vicinity”; it depends upon 
the circumstances. This provision is designed to capture a group that is gathering on the front verge of a house 
shouting that they want to be let in—they are trespassers who want to gatecrash the party and are objecting to the 
fact that they cannot do so. Others who are wandering down the street and want to join in the fun are regarded as 
part of that gathering because the intention there, if established on the evidence that they propose to attend that 
gathering, is patent. That would satisfy that sort of a definition. Again, it is a question of fact of the 
circumstances. I do not think that the scenario that the member has illustrated would be “in the vicinity” for the 
purpose of satisfying the definition.  

Hon ADELE FARINA: Let us look at a scenario in which a park is right next door to the premises. The group 
stop off at the park, consume some alcohol and have a bit of a chat and it gets out of control. If being on the 
verge is “in the vicinity”, is the Attorney General saying that being in the park next door is not “in the vicinity”? 
These people were proposing to attend the party but they just stopped off on the way there.  

Hon Liz Behjat: To freeload.  

Hon ADELE FARINA: Yes—to potentially freeload. I think these words are problematic. 

Hon MICHAEL MISCHIN: For a start, that cannot be read in isolation from the rest of the requirements in 
proposed section 75A as to what constitutes an out-of-control gathering. In any event, if the liability for the 
gathering is in respect of a person who organises a gathering that becomes out of control, the question is whether 
the person has taken steps reasonable in the circumstances to ensure that it did not get out of control. Even if, 
arguably, these people established that they were connected with it simply because they were sitting in the park 
next door and intended to attend it, what steps would be reasonable to stop them from doing so? Maybe the 
organiser has no other steps to take. It may be that reasonable steps could be taken, in which case the failure to 
take reasonable steps is not satisfied; therefore, there is no liability for their actions.  

Hon SALLY TALBOT: I am pursuing a point similar to the point Hon Adele Farina has taken up with the 
minister. My concern relates to the use of the word “substantial” at line 30. The definition of “organise” states — 

organise, in relation to a gathering, means to have a substantial involvement in arranging, managing, 
advertising or promoting the gathering … 



Extract from Hansard 
[COUNCIL — Tuesday, 27 November 2012] 

 p8938b-8954a 
Hon Kate Doust; Hon Michael Mischin; Hon Linda Savage; Hon Adele Farina; Deputy Chair; Hon Philip 

Gardiner; Hon Jon Ford; Hon Dr Sally Talbot 

 [15] 

I would like to hear the Attorney General’s comments about how anyone is to judge whether an “involvement in 
arranging, managing, advertising and promoting” has been a substantial involvement. I will leave my question 
open at that stage to hear the Attorney General’s initial response.  

Hon MICHAEL MISCHIN: There is no legal definition of the word “substantial”. It takes its ordinary 
dictionary meaning, and it is to be judged as a matter of degree in the circumstances. The Oxford Dictionary 
definition is, in part “of considerable importance, size or worth”.  

Hon Sally Talbot: That doesn’t legally work, does it?  

Hon MICHAEL MISCHIN: It can be of considerable importance, considerable size, considerable worth, or 
some considerable significance.  

Hon SALLY TALBOT: I think we are on very shaky territory here once again. Someone could do something 
that was quite trivial or insignificant that could have the effect that was not in proportion to the thing they did. 
For example, I was sitting in a meeting in New Zealand a few years ago, and suddenly an amazing noise came 
from the phone of the person with whom I was meeting. It turned out that it was the young son of the official 
with whom I was meeting, who had got hold of his phone the night before and changed all his ring tones to 
hugely inappropriate tones, to be frank. The poor man; we have all been embarrassed by our phones ringing. I 
will not go into details because I can see every person in this place is imagining how horrific the scene might 
have been. That is an example of somebody being involved in a small action that had a large consequence. I 
suppose if we think all children are inherently malignant, we might think the child did it on purpose but he 
probably did not envisage that precise situation.  

To bring it to the terms of this bill, a person could go into somebody’s Facebook page and change a privacy 
setting without the person knowing. That would mean an entirely acceptable circumstance which, I venture to 
suggest, could occur in the households of any of us, including those of us who admit to having parties that were 
perhaps little larger than others —  

Hon Kate Doust: Children who hack parents’ passwords.  

Hon SALLY TALBOT: Hon Kate Doust is giving me a few more examples. I am suggesting that circumstances 
in which actions may have been very carefully planned and controlled are suddenly put into an entirely different 
context because someone had, even innocently, changed a privacy setting. The person who changed the privacy 
setting presumably is the person who would cop the penalty relating to this, or would that not be the case; would 
it be the person whose Facebook account was changed rather than the person who did the changing? I do not 
think I need to go into too many more details to make clear what I am getting at. A notification of an event might 
be posted on some sort of social media site by somebody who was very much in control of their privacy settings 
and knew the invitation would be available to a finite number of people, but because the privacy settings had 
been changed by a third party, whether the person was a child or another adult in the family, for the definition of 
this act, it could turn into an occasion on which the act would apply and massive penalties be imposed.  

I return the minister to my question about the use of “substantial involvement”. Who will be the target of a 
charge relating to substantial involvement?  

Hon MICHAEL MISCHIN: I do not think the member’s concerns are well founded. I think I understand what 
she is driving at. It comes up only in the context of proposed section 75B(1) under which, to cut it short, a person 
who organises a gathering that becomes an out-of-control gathering is guilty of an offence. The question is 
whether a particular person has organised that gathering, so in proposed subsection (1) “organise” in relation to a 
gathering means to have a substantial involvement, not a trivial involvement, in arranging, managing, advertising 
or promoting the gathering whether or not any other organisers of the gathering know of or consent to that 
involvement. That proposes to capture, say, someone who says, “We’ll crash so-and-so’s party; spread the 
word.” In fact the word is spread, and the person who first initiates the spreading of that word is a person who 
has organised that gathering, if it eventually gets out of control, because they are the ones who have picked up on 
the fact that there is a party, there is an innocent organiser who has organised a modest affair, and person A has 
decided to crash it and has invited others to do the same. Person A may not know anything about persons B, C or 
D, but persons B, C and D decide that they will spread the word and have again promoted the idea of crashing 
the party, creating this gathering, advertising it and so forth, within the meaning of the definition. It could not be 
said that their involvement is trivial. Their involvement is in fact substantial; it is not an incidental involvement. 
They have actually consciously chosen to advertise the event, to promote it and to have it go out of control. This 
is one potential scenario that is being caught by that definition.  

If we put in the factor about someone having their internet account misused, let us say it is Hon Sally Talbot’s 
computer and someone decides to “crack” it and misuse it for that purpose, then Hon Sally Talbot is an innocent 
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agent. She could not be said to have any substantial involvement in the creation of that unlawful gathering or the 
organisation of that out-of-control gathering. The general principles of criminal responsibility under chapter 5 of 
the Criminal Code would still apply. It is even more clear that it would apply because this will actually introduce 
provisions into the Criminal Code. No provision in this bill excludes those general provisions relating to criminal 
responsibility from the operation of these provisions. Section 23 is available, regarding unwilled acts and 
accidental events, relieving Hon Sally Talbot of criminal responsibility. Also available is section 24 regarding 
honest and reasonable but mistaken belief in the existence of any state of things. I can hypothesise as to 
circumstances but all of those are available. The scenario that Hon Sally Talbot touched on, if I have understood 
it correctly, is not something that attributes strict liability to the person who is the innocent agent in all of this. Of 
course it has to be more than simply someone asking, “Can I borrow your computer for a moment?” and the 
person saying that is fine because that person is a trusted friend, but they misuse it for a purpose. That could not 
be said to be a substantial involvement in organising the event. It is a question of fact and degree at the end of 
the day. The fears that are being held are unfounded.  

Hon SALLY TALBOT: I have noticed before that in Hon Michael Mischin’s world everything is very black 
and white, and criminals wear suits with arrows on them so it is always very easy to see who the bad guys are! A 
person does not actually have to borrow somebody’s computer to change their privacy settings. Does it not 
happen all the time—not all the time, but it is a relatively common phenomenon—that somebody will be having 
trouble with something electronically and they ring a mate and say, “Why doesn’t this work?” The mate says, 
“Did your mum do the privacy settings?” It will be blocking — 

Hon Kate Doust: You can hack using one of these. 

Hon SALLY TALBOT: You can hack anything using an iPhone. On our internet connections in the Parliament, 
the pop-ups are often blocked with a message saying, “If you want to see the pop-ups, unblock this site.” I am 
only suggesting, Attorney General, that it is not about somebody saying, “Here’s a party, let’s go and crash it.” I 
can see in that case there is clearly an onus of responsibility—there is an intent—but if somebody has made a 
phone call to say, “I can’t get this to work, what has happened?” and the mate on the other end of the phone says, 
“It’s your mum’s computer. She’s probably got the privacy settings set to X. Go in there and change it to so and 
so and then you’ll be able to run your game or put your direct X on”, or whatever it is, I am interested in 
knowing to what extent the owner of the computer is responsible. If the person then posts a Facebook message 
saying, “Please all come to my birthday party next Thursday night; we’re having a few friends around for a 
drink”, which then goes viral and ends up in the hands of people that she or he never meant it to get to, will that 
person be charged with having a substantial involvement in X, Y and Z, or will it be the person who actually 
changed the Facebook settings? After all, they are responsible for it. If they had not committed the act of 
changing the settings, the invitation would not have got into inappropriate hands. Or, will the person on the end 
of the telephone who said, “Change the Facebook settings and then you’ll be able to run your game on this 
computer” be responsible?  

Hon MICHAEL MISCHIN: I was trying to be helpful with that, so I am sorry that Hon Sally Talbot chose to 
patronise me. I do not believe that criminals wear suits with arrows on them; I am not that medieval. I think that 
I have had a lot more dealings with criminals than she has in the past, in my professional capacity — 

Hon Sally Talbot: I would not make that assumption.  

Hon MICHAEL MISCHIN: I do not know what the Labor Party and unions do, but anyway! 

As I pointed out, it is a question of fact and degree. Section 23 of the Criminal Code states a person is not 
criminally responsible for something that is not an act of their will. Under section 24 of the Criminal Code, 
mistakes of fact relieve a person of criminal responsibility. There are a variety of other provisions. In each of the 
three scenarios that Hon Sally Talbot outlined—in fact I would have thought at least two of the three—there is 
no question that the person could not be held to have “organised” the gathering in any substantial way. We can 
speculate as to scenarios, but if Hon Sally Talbot informs me on the basis that she thinks she is telling me how to 
access a computer game on a computer, she tells me how to crack the entry code of the computer but I have a 
different purpose in mind as to how I am going to use that computer—my purpose is to advertise a gathering—
then I would not have thought that Hon Sally Talbot could be held criminally responsible for that or be 
considered to have had a substantial involvement in its organisation. It is simply not the case. If I have invited 
people to a gathering that is an intimate party of two or three people, and someone has cracked my computer in 
order to propagate it to everyone, once again I would not have thought I could be considered to be the organiser 
within the material sense of the definition. I do not think these problems arise. I am not trying to be difficult 
about it; I just cannot see it.  
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Hon SALLY TALBOT: I have one more point on this issue of substantial involvement on which I seek 
clarification. Perhaps I could put it in the form of a question: how remote from the organisation of the gathering 
could a person be to still be caught by the provisions? When I go through the list on pages 3 and 4 of the conduct 
that will be captured—that is, “conduct of any of the following kinds”—we find there things such as causing an 
obstruction to traffic or to the movement of pedestrians. Could it be that a person who was not an organiser of 
the actual gathering was still directly responsible for causing the activity that resulted in that gathering being 
defined as an out-of-control gathering? The Attorney General may even be able to furnish me with better 
examples. People could cause an obstruction to traffic or to the movement of pedestrians if they had a large 
vehicle that broke down. If somebody can be shown to be responsible for the vehicle breaking down, does that 
make them in some way culpable for the event becoming an out-of-control event? What I am getting at is that in 
this long list, which I think has 14 things on it, those things may be brought about by all sorts of consequences 
involving a range of people who were not in attendance at the gathering. I would like to know whether 
substantial involvement in bringing the gathering about would capture anybody who was somehow responsible 
for causing one of these 14 instances of unacceptable outcomes to arise. 

Hon MICHAEL MISCHIN: No, it would not fall within the definition of organising the gathering in proposed 
section 75B(1). 

Hon PHILIP GARDINER: I would like to move a very simple amendment. I move — 

Page 3, line 9 — To delete “is” and insert — 

can be 

The reason I am doing this is that I believe the words we currently have in the bill in defining an out-of-control 
gathering have explicit incrimination. It is like defining the angles of a triangle adding up to 180 degrees. That is 
what we are doing in the way we are defining an out-of-control gathering. It is an out-of-control gathering if 
those things that appear below that in the bill take place. I suggest that if we insert “can be” and delete “is”, it 
means that all those things can define what an out-of-control gathering is, which is consistent with much of the 
language used elsewhere in the bill. On page 6, proposed section 75B(2)(a) states — 

(2) A person — 

 (a) who organises a gathering that becomes an out-of-control gathering; … 

What we are saying is that people can have a gathering that can become an out-of-control gathering. The 
amendment to proposed section 75A says that if those things take place, yes, it is an out-of-control gathering, but 
it means that if I am going to take preventive action, or if someone who is the manager of the party is going to 
take preventive action, they are not already guilty of having an out-of-control gathering. I cannot see how the 
Attorney General can shake his head when the words are so clear. I know where the Attorney General wants to 
get to—we are in agreement with where the Attorney General wants to get to—but we must have the words that 
are not a disincentive to people to prevent something getting out of control. The way to prevent something 
getting out of control is to call the police. However, by the time the manager of the party has called the police, 
based on the words in that provision, they are already incriminated because they have trespassers on the place, or 
there has been threatening behaviour. What is more, it is also consistent with the point that I think Hon Jon Ford 
was making earlier about proposed section 38B(1)(f)(ii), which appears under clause 7 and which states that the 
police officer can take measures if a gathering is occurring that is likely to become an out-of-control gathering. 
What I think the amendment is trying to suggest is that it is consistent with the rest of the bill. 

The DEPUTY CHAIR (Hon Brian Ellis): The member has moved an amendment, but he is required to write it 
and sign the amendment.  

Hon MICHAEL MISCHIN: I could say a lot about that amendment and why, in the government’s view, the 
amendment is misconceived, but I note that we are getting close to the termination of proceedings today and that 
another matter needs to be dealt with. Perhaps I will move that the Deputy Chair report progress on the bill and 
we can take up the detail later. 

Progress reported and leave granted to sit again, on motion by Hon Michael Mischin (Attorney General). 
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